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v. 

M. KENNITH FRANK, JR., Appellee 


Appeal From the Judgment of the Municipal Court 
of Appeals for the District of Columbia. 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 

The jurisdiction of the Municipal Court for the District 
of Columbia rests upon the Act of April 1, 1942, chap. 207, 
56 Stat. 192, Title 11-755(a), D.C. Code (1951); the amount 
in controversy is more than $500 and less than $3,000. 

This Court has jurisdiction under the provisions of the 
Act of April 1, 1942, chap. 207, 56 Stat. 196, Title 11-773, 
D. C. Code (1951). 
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STATEMENT OF THE CASE 

This is an appeal from a decision in the Municipal Court 
of Appeals for the District of Columbia (Appellant's App. 
p. 3.) reversing a judgment of the Municipal Court for the 
District of Columbia, Civil Division, for the Appellant 
(Appellant’s App. p. 1). 

Appellant, plaintiff below, and appellee entered into an 
oral contract in March 1946, whereby the appellant agreed 
to prepare a survey of a proposed airplane route from 
Mexico to Canada, for the sum of $4,500. The survey was 
accepted by the defendant in June 1946. In June 1947, the 
defendant gave the plaintiff $2,125 in payment of one-half 
of the bill with the balance agreed to be paid January 1, 
1948. 

Throughout the years, 1946,1947,1948 and most of 1949, 
the defendant resided in Havana, Cuba. The defendant 
then moved to Salem, Ohio, where he resided in 1950, when 
in September 1951, he moved to Washington, D. C., where 
he now resides. 

The complaint in this case was filed November 27, 1951. 

The Trial Court found that the defendant owes the plain¬ 
tiff $2,125, that Sec. 12-205 suspended the running of the 
Statute of Limitations until September 1951, and therefore 
entered judgment for $2,125, together with interest at the 
rate of 6% per annum from January 1,1948, and costs. 

STATUTES INVOLVED 

Necessary to the disposition of this appeal are the fol¬ 
lowing statutes: 

District of Columbia Code 1951, § 12-201 (in pertinent 
part): 

“No action shall be brought . . . upon any simple con¬ 
tract, express or implied, . . . after three years from 
the time when the right to maintain any such action 
shall have accrued.” 



3 


District of Columbia Code 1951, § 12-205: 

“If, when a cause of action accrues against a person 
who is a resident of the District of Columbia, he is 
out of the District or has absconded or concealed him¬ 
self, the period limited for the bringing of the action 
shall not begin to run until he comes into the District 
or while he is so absconded or concealed; and if after 
the cause of action accrues he abscond or conceal him¬ 
self, the time of such absence or concealment shall not 
be computed as any part of the period -within which 
the action must be brought.’’ (Act of Mar. 3, 1901, 
chap. 854, 31 Stat., 1389, D. C. Code Title 12, § 205. 

STATEMENT OF POINTS 

The Municipal Court of Appeals erred when it held that 
the suit was barred by the Statute of Limitations of the 
District of Columbia. 

SUMMARY OF ARGUMENT 

The purpose of the statute is to protect plaintiffs who 
are, through no fault of their own, unable to bring suit. 
In order fully to effect this purpose, Title 12-205 must toll 
the Statute of Limitations until non-resident debtors estab¬ 
lish residence. This the statute does by its terms since it 
explicitly applies to persons out of the District at the time 
the cause accrues and who later come into this jurisdiction. 
Reference to the construction of statutes of similar import 
in other jurisdictions shows the overwhelming opinion to 
be in agreement with this interpretation. 

ARGUMENT 

The Arrangement of the Statute Supports the Appellant 

Both parties agree that the Statute of Limitations of the 
District of Columbia (Title 12-201, D. C. Code (1951)) ap¬ 
plies to this case. It is agreed that the statute provides a 
three-year period of limitation for actions on simple con¬ 
tracts. We argue, and the Trial Court concluded, that 
§ 12-205 of the Code applies here, and therefore that the 
period of limitation did not begin to run until the appellee 
came into the District (Appellant’s App. p. 2.). 
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Whether Title 12-205 applies to non-residents is a mat¬ 
ter of first impression in the District of Columbia. It is 
our contention that Title 12-205 prevents the Statute of 
Limitations from starting to run when a non-resident is 
out of the District of Columbia at the time the cause against 
him accrues. 

Our construction of Title 12-205 can be supported in the 
first instance if the phrase “when a cause of action ac¬ 
crues’ ’ is taken to define the time indicated by the word 
“is” in the clause “he is out of the District.” That the 
drafters of the statute intended this is shown by a consid¬ 
eration of the arrangement of the statute. 

The Statute is in two portions, separated by a semi¬ 
colon. 

The first portion deals with situations wherein a person 
is absent at the time the cause accrues. If, when the cause 
accrues he is (1) out of the District of Columbia, (2) ab¬ 
sconded, or (3) concealed, the time limited does not begin 
to run until he comes into the District or while he is so 
absconded or concealed. 1 

The second portion speaks of absence after the cause ac¬ 
crues and provides likewise for a suspension of the Statute 
of Limitations. 2 

Thus the mention of residence in the District applies to 
the time the limitation begins to run, not the time the cause 
accrues. 

Judicial Construction of Similar Statutes Supports 

the Appellant 

Similar provisions have been construed by courts of other 
jurisdictions. Their decisions support the interpretation of 
the Trial Court. 

l ‘ ‘ If, when a cause of action accrues against a person who is a resident 
of the District of Columbia, he is out of the District or has absconded or 
concealed himself, the period limited for the bringing of the action shall 
not begin to run until he comes into the District or while he is so absconded 
or concealed; . . .” (Emphasis supplied). 

2 * ‘. . . and if after the cause of action accrues he abscond or conceal him¬ 
self, the time of such absence or concealment shall not be computed as any 
part of the period within which the action must be brought.” (Emphasis 
supplied). 



According to the annotators’ statements at 54 C.J.S., 
Limitation of Actions, sec. 212, and at 148 A.L.R. 732, the 
construction for which we contend has been adopted by the 
great majority of American courts. The weight of author¬ 
ity is to the effect that such a provision applies to a cause 
of action accruing against a debtor who was not a resident 
of the jurisdiction when the cause accrued. 

The exact language here in question has not been adopted, 
as far as we are able to discover, in any other jurisdiction. 
Similar provisions have usually received liberal interpreta¬ 
tions in favor of the preservation of rights against absent 
defendants. For example, in National Surety Co. v. Ruffin, 
242 N. Y. 413,152 N. E. 246 (1926), the New York Court of 
Appeals, composed of Judges Hiscock, Cardozo, Pound, 
Crane, Andrew’s and Lehman, dealt with a section pro¬ 
viding : 

“If, when the cause of action accrues against a per¬ 
son, he is without the state, the action may be com¬ 
menced within the time limited therefor, after his re¬ 
turn into the state.’’ 

Chief Judge Hiscock said (152 N. E. 246, 247): 

“I suppose there can be no doubt that if the defend¬ 
ant, being a resident of the state, had been without the 
state at the time this cause of action accrued, this pro¬ 
vision w’ould have preserved the right to bring an ac¬ 
tion upon it after the lapse of the ordinary statute of 
limitations. It is urged, however, that this provision 
does not apply to the present case because the defend¬ 
ant wras never a resident of the state, and therefore it 
cannot be said that w’hen he came into the state and 
was served, it was a 1 return into the state’; that there 
could not be a 1 return’ by one who had never been 
there before. 

“This argument, however, was overruled in Olcott 
v. Tioga R.R. Co., 20 N. Y. 210, 75 Am. Dec. 393. The 
interpretation of this particular word was considered 
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by Judge Denio, and, with the support of various cases 
both in this state and in England, he reached the con¬ 
clusion that because a statute of limitations is to be 
liberally construed in favor of the claimant, such a 
word as ‘return’ is not to be strictly interpreted, but 
should be held to be applicable to the case of a non¬ 
resident wdio entered the state for the first time w’hen 
he was served. 

“Holding, therefore, that section 401 is applicable to 
the case of a defendant who w r as a non-resident and 
without the state at the time the cause of action ac¬ 
crued and always after that . . . plaintiff’s cause of 
action is not barred ...” 

Similarly, in Alaska Credit Bureau v. Fenner, 80 F. Supp. 
7 (D. C. Alaska, (1948)) the Court said, wiien construing a 
provision almost identical with the New York provision 
(pp. 8-9): 

“While the statutes of the various states differ some- 
wrhat in phraseology, particularly in that for the w’ords 
‘beyond the seas’ wrords equivalent in meaning to ‘out 
of the state’ have been substituted, they have, by the 
overwhelming weight of authority and better reason¬ 
ing, been construed to apply not only to residents but 
also to those wiio had never resided in the jurisdiction 
of the forum. This has been the construction given 
the Statute of Anne in England ever since its enact¬ 
ment. In a fewr jurisdictions, however, the Statute of 
Anne has been expressly modified so as to limit its 
application to residents, but in the absence of express 
language to that effect, it is uniformly held that the 
statute applies to residents and non-residents alike.” 

And the Court held (p. 12): 

“that the limitation . . . does not begin to run against 
a non-resident upon the cause of action accruing else¬ 
where until he enters this jurisdiction and can be 
served writh process.” 


1 


7 

The Jurisdiction Where the Contract Was Made 
Would Permit Recovery 

The present cause of action arose in California and it is 
relevant to note that this suit would not be barred there. 
Section 351 of the California Code of Civil Procedure reads 
as follows: 

“If, when the cause of action accrues against a per¬ 
son, he is out of the state, the action may be commenced 
within the term herein limited after his return to the 
state, and if, after the cause of action accrues, he de¬ 
parts from the state, the time of his absence is not 
part of the time limited for the commencement of the 
action.” (emphasis supplied) 

In Cvecich v. Giardino , 37 Cal. App. 2d 394, 99 P. 2d 573 
(1940), the California Court w T as faced with a suit between 
two non-residents on a foreign contract. The defendant 
contended that the term “return” could not refer to a non¬ 
resident defendant. The California Court held (99 P. 2d 
573, 575): 

“The emphasis that appellant [defendant] seeks to 
place upon the word ‘return’ in section 351 is unwar¬ 
ranted. She contends that, solely because of the use 
of that term, the legislature intended to require that, 
before the section operates to toll the statute, the de¬ 
fendant must have been in the state, left it, and re¬ 
turned to it. While it is true that normally the term 
‘return’ carries with it the implication of coming back 
after having first been there, the term as used in stat¬ 
utes of limitations and particularly in statutes of the 
nature of section 351, has quite uniformly been inter¬ 
preted to mean that the section applies so as to toll the 
statute not only where the defendant was once a resi¬ 
dent of the state and leaves it and returns, but also 
where the defendant has never been in, or resided in, 
the state until the filing of the complaint. The term 
as used in statute [sic] of limitations has come to have 
this special meaning.” 
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The preceding cases all involved provisions suspending 
the running of the Statute of Limitations until the “re¬ 
turn” of a defendant into the jurisdiction. It appears to 
be the settled rule that words such as “return” in pro¬ 
visions similar to section 12-205 are to be interpreted as 
applying to non-residents who first enter the jurisdiction 
after a cause has accrued. Section 12-205 of our Code 
provides that: 

“ ... the period limited for the beginning of the ac¬ 
tion shall not begin to run until he [a defendant] 
comes into the District ...” (Emphasis supplied) 

The adoption of the words “comes into” in place of the 
almost universal “return” is evidence of a purpose on the 
part of the Congress to afford relief where actions accrue 
against persons who are non-residents at the time the cause 
accrues. The ancient Statute of Anne, as adopted and 
modified in almost every state, uses the term “return”, 
and in spite of the obvious and restricted meaning of this 
word, courts have generally construed it to mean “comes 
into”. The choice of language which specifically expresses 
a meaning that courts normally attribute to language far 
less definite, clearly evidences a legislative aim to adopt 
the usual judicial gloss. A resident can “return” to his 
home but a non-resident can only “come into” the District. 

The Maryland and Virginia Statutes Clarify 
the District's Statute 

The statutory provisions adopted by Maryland and Vir¬ 
ginia are noteworthy for two reasons. First, it is to be 
expected that the drafters of our Code especially noted the 
language of similar statutes in the two jurisdictions adja¬ 
cent to the District. Second, it is desirable that the inter¬ 
pretation of similar statutes in areas as closely bound to 
the District as are Maryland and Virginia, should be uni¬ 
form with the interpretation to be accorded in the District. 

An examination of the statutory provisions at once re¬ 
veals that a uniform interpretation is not possible. How- 


9 


ever, the comparison of the three provisions sheds con¬ 
siderable light on the meaning and purpose of the District 
enactment. 

Article 57, sec. 5 of Flack’s Maryland Code Annotated 
(1951) provides: 

“If any person liable to any action shall be absent 
out of the State at the time when the cause of action 
may arise or accrue against him, he shall have no 
benefit of the limitation herein contained, if the person 
who has the cause of action shall commence the same 
after the presence in this State of the person liable 
thereto within the times herein limited. ” 

In Mason v. Baltimore & Ohio R. Co., 81 Md. 446, 32 Atl. 
311 (1895), the Maryland Court of Appeals was faced with 
the contention that this provision did not apply between 
non-residents. The Court canvassed the history of the 
provision and observed that changes in the phraseology of 
the Statute of Anne are generally to be disregarded unless 
their meaning is perfectly clear, citing Angell on Limita¬ 
tions, sec. 21. After a lengthy discussion it was held that 
non-residents were entitled to the benefits of this provision 
and that it applied to out-of-state contracts (32 Atl. 311, 
314): 

“If, then, our courts have jurisdiction in respect to, 
and the section in question is general enough to in¬ 
clude, foreign contracts, we can see no reason why they 
should not be held to be embraced within its terms. To 
exclude them would be to deprive citizens of other 
states of rights and privileges to which they are en¬ 
titled.’ ’ 

The correlative Virginia statute does not grant equiva¬ 
lent relief to plaintiffs from the Statute of Limitations in 
actions against non-residents of the State. Section 833 of 
the Virginia Code (1950) provides: 

“When suit prevented by defendant. When any 
such right as is mentioned in this chapter shall accrue 
against a person who had before resided in this State, 
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if such a person shall, by departing without the same 
or by absconding or concealing himself . . . obstruct 
the prosecution of such right, the time that such ob¬ 
struction may have continued shall not be computed as 
any part of the time within which such right might or 
ought to have been prosecuted . . . ” 

The significant language in this section is the restriction 
to “a person who had before resided in this state”. Clearly, 
such language cannot be construed to toll the Statute of 
Limitations as against a non-resident of Virginia, and it 
was so held in Griffin v. Woolford, 100 Va. 473, 41 S. E. 949 
(1902). 

In its decision, the Municipal Court of Appeals mentioned 
Skaggs v. Fyffie, 299 Ky. 751, 187 S. W. 2d 281, and Carter 
v. Burns, 322 Mo. 1128, 61 S. W. 2d 933, 944. Kentucky and 
Missouri like the District, use the word “resident” in the 
comparable exception to the running of the Statute of Limi¬ 
tations. In reading those cases, however, the Municipal 
Court of Appeals overlooked the fact that the Kentucky 
and Missouri statutes also speak of the “return” of the 
resident to their jurisdiction and do not use the phrase 
“comes into” as in the case of the District statute. 

Public Policy Warrants the Construction Urged 

The equities in the present case require a liberal inter¬ 
pretation of sec. 12-205 if substantial justice is to be done. 
Frank contracted for a valuable professional service to be 
performed by Adams. Frank lived in Cuba and Ohio be¬ 
fore finally taking up residence in the District. Adams 
diligently pursued his defaulting debtor and within three 
months of his appearance in the District, brought suit. It 
is perfectly clear that Frank, if he should reappear in Cali¬ 
fornia, where the contract was made, would be subject to 
suit. Every reason exists for adopting the beneficent ma¬ 
jority rule and holding him liable for his just debts here 
in the District of Columbia. In the recent case of Re Golds¬ 
worthy, 45 N. M. 406,115 P. 2d 627, 148 A.L.R. 722 (1941), 
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the Court expressed the policy behind liberal constructions 
of provisions such as sec. 12-205 (148 A.L.R. 722, 727): 

“In the first place, the law favors right of action 
rather than the right of limitation . . . Secondly, since 
our courts are open to the assertion of causes of action 
accruing in other states, there is no apparent reason 
why the legislature should have intended to discrim¬ 
inate in the application of the statute tolling the statute 
of limitations. In view of the principles of comity and 
the desirability for the uniformity of laws, we should 
not discover in a statute an intention to discriminate 
as to the place where the cause of action accrued unless 
such intention is plain and inescapable.’’ 

CONCLUSION 

The weight of judicial opinion in the construction of sim¬ 
ilar provisions, independent analysis of the instant Statute 
and the claims of good conscience all support the interpre¬ 
tation of sec. 12-205 adopted by the trial judge. 

Respectfully submitted, 


Coates Lear 
Attorney for Appellant 
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JOINT APPENDIX 

129 FILED: 

April 3,1953 
Municipal Court, D. C. 

Findings of Fact and Conclusions of Law 

Findings of Fact 

1. Throughout the year 1946, Plaintiff was engaged in 
the business of preparing economic surveys relating to 
transportation, and maintained an office for that purpose 
under the name of Alvin P. Adams and Associates, in the 
city of Los Angeles, California. 

2. Early in March 1946, Defendant came to Plaintiff’s 
office and requested Plaintiff to prepare a survey of a pro¬ 
posed Mexico-Canada air route. 

3. On or about March 5, 1946, Plaintiff and Defendant 
entered into an oral agreement whereby Plaintiff agreed to 
prepare a survey for Defendant and Defendant agreed to 
pay Plaintiff therefor a sum between thirty-five hundred 
dollars ($3500.00) and five thousand dollars ($5000.00). 

4. Plaintiff duly performed his obligations by preparing 
and delivering to Defendant a survey entitled “ Survey of 
Proposed Mexico-Canada Air Route for Kennith W. 
Frank”, dated May 31,1946, with a supplement dated June 
14, 1946, the said survey and supplement being delivered 
to Defendant in June, 1946. 

5. Promptly after the submission of the survey, and 
thereafter at frequent intervals, Plaintiff billed Defendant 
for the sum of four thousand two hundred and fifty dollars 
($4250.00) in payment for his services. Plaintiff’s bill was 
within the range of the agreed price for his services. De¬ 
fendant did not question the amount of the bill, but De- 
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fendant made no payments to Plaintiff until June, 1947. 
In June, 1947, Plaintiff, at Defendant’s office in Havana, 
Cuba, demanded payment. At this meeting, Defendant 
gave to Plaintiff two thousand one hundred twenty-five 
dollars ($2,125.00) in payment of one-half of Plaintiff’s 
bill. Said one-half payment was conditioned on Plaintiff’s 
agreement to forbear from suing for the remaining half, 
until January 1, 1948. Plaintiff did so forbear. 

6. Plaintiff has since repeatedly demanded, but Defend¬ 
ant has not paid, the balance of two thousand one hundred 
twenty-five dollars ($2,125.00), which is due and owing to 
Plaintiff. 

7. Throughout the years 1946, 1947, 1948 and most of 
1949 the Defendant resided in Havana, Cuba. Defendant 

then moved to Salem, Ohio, where he resided through 
130 1950 and until September 1951 when he first moved 

to Washington, D. C., where he now resides. During 
said period, Plaintiff resided in California and New York. 

8. The present complaint was filed on November 27,1951. 

Conclusions of Law 

1. The District of Columbia Statute of Limitations (12 
D. C. Code § 12-201 (1951 ed.)) is not a bar to the present 
action, since this Statute was tolled, with respect to this 
Defendant, by the provisions of 12 D. C. Code § 12-205, and 
consequently the period limited for suit did not begin to 
run until September, 1951. 

2. Defendant owes Plaintiff the sum of two thousand one 
hundred twenty-five dollars ($2,125.00); Plaintiff is en¬ 
titled to recover this amount from Defendant, together with 
interest at the rate of six percent (6%) per annum from 
January 1, 1948, to the date judgment is entered herein, 



and Plaintiff's costs and disbursements in this suit; and, 
accordingly, judgment should be entered for such amount, 
interest and costs. 

Let judgment be entered accordingly. 

s/ Grace Stewart 
Judge 

Dated: April 2,1953 

Copies sent to: 

George F. Galland, Esq. 

839 17th Street, N.W. 

Washington, D. C. 

(Atty. for Plaintiff) 

Homer C. Clay, Esq. 

635 Washington Building 
Washington, D. C. 

(Atty. for Defendant) 


156 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 1356 

M. Kennith Frank, Jr., appellant, 
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Alvin P. Adams, appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued July 6,1953 Decided August 6,1953) 

Homer C. Clay for appellant. 

George F. Galland, with whom Robert N. Kharasch was 
on the brief, for appellee. 

Before Cayton, Chief Judge, and Hood and Quinn, As¬ 
sociate Judges. 
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CAYTON, Chief Judge: Plaintiff brought an action 
claiming $2,125 for breach of contract. Defendant by mo¬ 
tion for summary judgment raised the defense of limita¬ 
tions, on the ground that the suit had been filed more than 
three years after the cause of action accrued. The motion 
was denied and the case proceeded to trial. The trial court 
again ruled against defendant on the plea of limitations 
and entered judgment for plaintiff. Defendant brings this 
appeal. 

As stated in the findings of fact made by the trial judge, 
the contract was made in March 1946 in California, and 
throughout that year defendant resided in Cuba and con¬ 
tinued to reside there until late in 1949. Defendant then 
moved to Ohio where he resided through 1950 and until 
September 1951, wdien he first moved to this jurisdiction. 
The suit was filed against him two months later. 

Our statute says that no action shall be brought upon 
any simple contract “after three years from the time when 
the right to maintain any such action shall have accrued 
* * * .” 1 <phe p ar ties agree that this action was commenced 
more than three years after the alleged breach and that it 
was therefore barred unless the statute was tolled. Hence 
our decision must turn on the construction to be given an¬ 
other section of our statute. Code 1951, 12-205 provides: 
“If, when a cause of action accrues against a person who 
is a resident of the District of Columbia , he is out of the 
District or has absconded or concealed himself, the period 
limited for the bringing of the action shall not begin to 
run until he comes into the District or while he is so ab¬ 
sconded or concealed; and if after the cause of action ac¬ 
crues he abscond or conceal himself, the time of such 
absence or concealment shall not be computed as any part 
of the period within which the action must be brought.’’ 
(Emphasis added.) 

Do the words just quoted create an exception which, as 
plaintiff contends, tolls the running of the statute against 


l Code 1951, Section 12-201. 
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a non-resident until such time as he enters this jurisdic¬ 
tion! Or is defendant correct in his contention that the 
application of the section is limited to persons who were 
residents of the District at the time the cause of action 
accrued! 

A little more than a year ago this same section was con¬ 
sidered and construed by our United States Court of Ap¬ 
peals. Filson v. Fountain, 90 U. S. App. D. C. 273, 197 F. 
2d 383. 2 There as here the cause of action arose outside 
the District, at a time when defendants were not residents 
of the District. Suit was brought more than three years 
later and the complaint alleged and the answer admitted 
that at the time suit was brought defendants resided in the 
District. The court said 4 ‘Since appellees [defendants] 
were not residents of the District, D. C. Code 1940, § 12- 
205, 3 which suspends the running of the statute while a 
defendant ‘who is a resident of the District’ is out of it, 
has no application.” Thus we have a plain ruling that this 
exception to the statute of limitations is not available 
against non-residents. The decision makes no distinction 
between parties who are residents when suit is brought and 
those who are not, although we find on examining the plead¬ 
ings in the transcript in that case that the defendants were 
residents when the action was filed. Therefore there seems 
to be no escaping the conclusion that this action is barred 
by limitations. 

Plaintiff places his principal reliance on cases in other 
jurisdictions in which the statute of limitations is tolled 
as to any person so long as he is without the jurisdiction. 
Typical of such cases is Cvecich v. Giardino, 37 CaL App. 
2d 394, 99 P. 2d 573. (For others see 148 A.L.R. 732, et 
seq.) There the statute stops the running of limitations 
against “a person * * * out of the State.” In none of the 
cases cited by plaintiff does the statute refer to a resident, 

2 This case was earlier before the Court of Appeals in 84 TJ.S. App. D.C. 
46, 171 F. 2d 999, reversed. Fountain v. Filson, 336 U.S. 681. The earlier 
decisions have no bearing on our case. 

3 This is the same section in the 1951 Code. 
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as ours does. Other state decisions involving statutes 
which, like ours, employ the term ‘ i resident” are in accord 
•with the view we have expressed. See, for example, 
Skaggs v. Fyffe, 299 Ky. 751,187 S. W. 2d 281; and Carter 
v. Burns, 332 Mo. 1128, 61 S. W. 2d 933, 944, both cited in 
annotation, 17 A.L.R. 2d 502. 

Reversed, with instructions to enter 
judgment for Defendant. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee the question is whether Dis¬ 
trict of Columbia Code 1951, § 12-205, permitted an action 
to be brought in the District of Columbia in November 1951 
on a simple contract asserted to have been entered into 
orally in California in 1946 against a defendant who first 
became a resident of the District in September 1951, or 
whether such an action was not barred by the three-year 
statute of limitations contained in District of Columbia 
Code 1951, § 12-201. 
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BRIEF FOR APPELLEE 


SUMMARY OF ARGUMENT 

The construction of District of Columbia Code 1951, 
§ 12-205 for which appellant contends requires laying aside 
and giving no real effect to the key phrase “who is a resi¬ 
dent of the District of Columbia” and ignoring the plain 
wording and structure of the whole of the section. 

Authorities from other jurisdictions with differing stat¬ 
utes furnish no foundation for appeals to supposed equities 
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or to policies announced elsewhere of favoring action over 
limitation. Authorities from states whose statutes specify 
“resident” support appellee’s position. 

In any event the issue in this appeal has already been 
decided by this court in Filson v. Fountain, 90 App. D.C. 
273, 197 F. 2d 383 (1952), and if not obvious from the face 
of that decision is apparent from the record before the 
court. 


ARGUMENT 

The Arrangement of Section 12-205 and Its Wording Do Not 
Support Appellant But Support Appellee 

Decisions of this court such as Wells v. Alropa Corp., 65 
App. D.C. 281,82 F. 2d 887 (1936) and Kaplan v. Manhattan 
Life Ins. Co., 71 App. D.C., 250,109 F. 2d 463 (1939), hold 
that in suits in the District of Columbia against non-resi¬ 
dents of the District on causes of action arising elsewhere 
the statute of limitations is procedural and is governed 
by the law of the forum. In such a suit a non-resident 
defendant thus enjoys the protection of the District statute 
of limitations. Appellant would have this court now say 
that the non-resident is to lose this protection if he takes 
up residence in the District. There would be no limit in 
terms of how long it may have been since the cause of 
action accrued. Section 12-205 contains none. Appellant 
proposes none. Appellee believes the authors of section 
12-205 would have been horrified by such a suggestion. 

But appellant claims his interpretation follows from the 
terms of section 12-205. Upon examination, it will be seen 
that appellant achieves his interpretation by first laying to 
one side the phrase “who is a resident of the District of 
Columbia”. Appellant then construes section 12-205 as if 
the phrase “when a cause of action accrues against a per¬ 
son” had no connection with the phrase “who is a resident 
of the District of Columbia”, although this phrase follows 
immediately, but instead refers to the phrase “he is out of 
the District”, which comes along later. This process leaves 
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the phrase “who is a resident of the District of Columbia” 
still to be accounted for. Appellant undertakes to account 
for this phrase by adding it back in at the end with the 
assertion that it “thus” defines the time the limitation 
begins to run, not the time the cause of action accrues. 
Appellant does not undertake to say why section 12-205 
should be construed by this curious process of withdrawal 
and addition back or otherwise attempt to bridge the gap 
from premise to conclusion. 

The difficulties in the way of appellant’s construction are 
formidable, as will appear from a closer look at the 
arrangement of section 12-205 and a simple step-by-step 
analysis of its wording: 

(1) Section 12-205 begins with the words, 

IF, WHEN A CAUSE OF ACTION ACCRUES AGAINST A PERSON— 

(2) What person? 

—A PERSON WHO IS A RESIDENT OF THE DISTRICT OF CO-f 
LUMBIA, 

(3) It continues with the words— 

—HE IS OUT OF THE DISTRICT OR HAS ABSCONDED OR CON¬ 
CEALED HIMSELF, 

(4) Who is “he”?— 

—A PERSON WHO IS A RESIDENT OF THE DISTRICT OF CO¬ 
LUMBIA— 

(5) Section 12-205 then provides for suspension of the 
statute of limitations— 

—THE PERIOD LIMITED FOR THE BRINGING OF THE ACTION 
SHALL NOT BEGIN TO RUN UNTIL HE COMES INTO THE DIS¬ 
TRICT OR WHILE HE IS SO ABSCONDED OB CONCEALED; 

Again, “he” is— 

—A PERSON WHO IS A RESIDENT OF THE DISTRICT OF CO¬ 
LUMBIA— 
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(6) In the second half of section 12-205, which is sep¬ 
arated from the first by a semi-colon, “he” is mentioned 
again and again the reference is to the same “person”— 

-AND IF AFTER THE CAUSE OF ACTION ACCRUES HE AB¬ 
SCOND OR CONCEAL HIMSELF, THE TIME OF SUCH ABSENCE 
OR CONCEALMENT SHALL NOT BE COMPUTED AS ANY PART 
OF THE PERIOD IN WHICH THE ACTION MUST BE BROUGHT. 

These mentions of “person”, “resident”, and “he” ex¬ 
haust the references to the defendant in section 12-205. 
They make clear, incidentally, what “comes into” means 
in section 12-205. For it is the same defendant, the “per¬ 
son who is a resident of the District of Columbia”, who 
“comes into” the District.* A phrase such as “comes 
into”, moreover, in context or out of it, does not of itself 
imply no previous residence any more than the word “re¬ 
turn” necessarily implies a previous residence. A resident 
can “return” to his home, as appellant points out. But 
such cases as Cvecich v. Giardino, 37 Cal. App. 2d 394, 99 
Pac. 2d 573 (1940) and National Surety Company v. Ruffin, 
242 N.Y. 413, 152 N.E. 246 (1926), cited in appellants 
brief, demonstrate that under somewhat different statutes 
applying to “persons” out of the state a defendant can 
“return” to a state in which he had never had a home. 
“Comes into” is of course a broader term than “returns”. 
“Coming into”, colloquially and as a term of art, can in¬ 
clude “returning”. Perhaps, as appellant also suggests, 
a non-resident can only “come into” the District. But it 
would not follow that only a non-resident can “come into” 
the District. 

There could be but few ways more explicit than section 
12-205 of saying that the accrual of plaintiff’s cause of 
action is to be contemporaneous with defendant’s residence 
in the District. Conversely, the meaning appellant would 

•Section 12-205 also describes the resident as “out of” the District. 
The natural antonym of “out of” is “into”. Too, the second half of 
section 12-205 refers to the “absence” of the resident, a term which seems 
to imply a previous presence. 


attribute to section 12-205 obviously could have been more 
easily and naturally expressed in other words, had it been 
intended. 

"Equities" or Judicial Policies Favoring Action Over Limitation 
Must Be Founded Upon Statutes Which Permit Them 

Appeals to supposed equities or to policies of oither 
courts favoring right of action over right of limitation 
have no real place in this argument. Cases in which a de¬ 
fendant prevails because the action against him is barred 
by a statute of limitations frequently present an appear¬ 
ance of hardship. (Parenthetically, it should be remarked 
that if a court, on trial or on appeal, holds that an action 
is barred by limitations, there is little basis for asserting 
an adjudication of the defendant’s liability). There are 
of course equally valid and familiar reasons for a limita¬ 
tion of actions. The question in cases such as this one is 
always and only whether the action the plaintiff undertakes 
to bring is or is not barred by the statute of limitations 
applicable in the particular case. As appellee points out, 
the exact language here in question apparently has not been 
adopted in any other state. Decisions on other statutes 
which announce a beneficient policy of favoring action 
over limitation can be helpful here o(nly to the extent 
the statute involved may parallel section 12-205. More 
in point are Daly v. Power, 248 Ky. 533, 59 S.W. 210 (1933), 
and cases cited by the appellant and by the Municipal Court 
of Appeals, Skaggs v. Fyffe, 229 Ky. 751, 187 S.W., 2d 281 
(1945) and Carter v. Burns, 322 Mo. 1128, 61 S.W. 2d 933 
(1933), which involved statutes of Missouri and Kentucky 
that closely parallel section 12-205 in their description of 
the defendant as a “resident”. These decisions therefore 
are more helpful in the problem at hand than decisions 
from other states involving statutes lacking this critical 
point of resemblance. The Missouri statute suspended the 
period of limitations “when any cause of action herein 
specified accrues against any person who is a resident of 
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this state”, the Kentucky statute ‘‘where a cause of action 
# # • accrues against a resident of this state”. Both courts 
held that these statutes did not suspend the running of 
statute of limitations against persons who were non-resi¬ 
dents when the cause of action accrued against them. 

This Court Has Already Decided the Issue in This Appeal 

In Filson v. Fountain, 90 App. D.C. 273, 197 F. 2d 383 
(1952; No. 10948), this court said: 

“• • • The District Court found that appellees owed 
the appellant $6,000 which had been due and payable 
since December 24, 1940. Appellants’ original com¬ 
plaint was filed September 11, 1945. The Court ruled, 
rightly we think, that the statute of limitations had 
run against appellants’ claim. * • * Though appel¬ 
lees’ obligation, if any, was created in New Jersey, 
the District of Columbia statute governs because suit 
was brought in the District. Wells v. Alropa Corp., 65 
App. D.C. 281, 82 F. 2d 887; Kaplan v. Manhattan Life 
Ins. Co., 71 App. D.C. 250,109 F. 2d 463. Since appel¬ 
lees were not residents of the District, D. C. Code 
(1940) § 12-205, which suspends the running of the 
statute while a defendant ‘who is a resident of the 
District’ is out of it, has no application. Cf. LeMioux 
Bros. Corp. v. Armstrong, 91 F. 2d 445 (5th Circ.). 

• • • jj 


Appellant’s assertion that the question whether section 
12-205 applies to non-residents is a matter of first impress¬ 
ion in the District would appear to be in error. In fair¬ 
ness to appellant, it must be conceded that on its face, 
Filson v. Fountain does not specify where the appellees re¬ 
sided on December 24, 1940 when the cause of action arose 
or on September 11, 1945 when suit was filed and perhaps 
fails to explain why this Court thought it relevant to refer 
to sec. 12-205 or what it meant by its statement that “ap¬ 
pellees were not residents of the District”. But Filson v. 
Fountain, even as a per curiam decision, takes on so cryptic 
a quality only if the decision is read in isolation and with¬ 
out reference to the record before the court, which showed 



7 


that the appellees therein had not become residents of the 
District until some time “in the year 1942” (Record in 
No. 10948, p. 93). That record, therefore, whatever its 
uncertainties, does show with certainty that the appellees 
therein were not residents of the District of Columbia when 
the cause of action accrued. It does not show whether ap¬ 
pellees became residents of the District more or less than 
three years before appellants filed their complaint. This 
court’s decision in FUson v. Fountain means and can only 
mean that section 12-205 does not suspend the running of 
the statute of limitations if the cause of action accrues 
against the defendant more than three years before suit 
is filed and before the defendant becomes a resident of the 
District. There would have been no other occasion appar¬ 
ent to appellee for this court to have cited Wells v. Alropa 
Corp., and Kaplan v. Manhattan Life Ins. Co., or to com¬ 
pare the case with LeMioux Bros. Corp. v. Armstrong, 91 
F. 2d 445 (CCA 5; 1937). 

The sole difference between FUson v. Fountain and these 
proceedings lies in the affirmative showing wherein that 
appellee became a resident of the District within three 
years prior to the filing of suit. Under FUson v. Fountain 
the distinction is immaterial. The action is barred by limi¬ 
tations. For the appellee herein like the appellee in FUson 
v. Fountain was not a resident of the District when the 
cause of action accrued and this action was brought more 
than three years thereafter. 

CONCLUSION 

For the foregoing reasons appellee believes the decision 
of the Municipal Court of Appeals should be affirmed. 

Respectfully submitted, 

John H. Dougherty 
Attorney for Appellee 



